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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL, 
WESTERN ZONE BENCH, PUNE, 

AT PUNE 
ORIGINAL APPLICATION No.79 OF 2020 (WZ) 

Lt. Col. Shomi Shaugatan APPLICANT 

V/s 

M/s SWAMI TYRE WORKS & Ors.  RESPONDENTS 

REPLY OF RESPONDENT No.1 

MAY IT PLEASE THE HON’BLE TRIBUNAL 

1. The Respondent No.1 is in receipt of the copy of the Original Application

and thus would like to reply the same. At the outset, it is submitted that

save and except those which are a matter of record, all averments and

submissions made by the Applicant are disputed and denied by the

Respondent No.1 as if traversed seriatim unless specifically admitted

herein and therefore no part of this Reply should be deemed to be an

admission for want of specific denial.

2. The Respondent No.1 is a proprietary concern and run by Mrs.Vijaya

Divakaran and her husband Mr.Divakaran Damodaran who is a senior

citizen. The said establishment is the only source of income for their

livelihood. The Respondent No.1 is in the business of Tyre Re-moulding

work, under the name and style as ‘Swami Tyre Works’ and is having its

address as mentioned in the title clause of the Original Application. The

Respondent No.1 is carrying out the said business since last 20 years. The

Respondent No.1 is having requisite permission under the provisions of

Maharashtra Shops & Establishments Act, 1941 having its Registration

No. 1040235111903. The Shop of the Respondent No.1 is located at Gat

No.157, which falls within the Industrial Zone as declared by the

Collectorate office, Pune. Subsequently, the Gat No.157 was transferred
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by District Collector to Pune Metropolitan Regional Development 

Authority (PMRDA). The Respondent No.1 falls in the category of 

distinguishing emergency service of Tyre Retraders, as notified by the 

Respondent No.1 herein. Copies of the said permissions and zone 

certificate are annexed hereto and marked as ANNEXURE – R-1. 

3. The Respondent No.1 submits that the Respondent No.4 herein received an

alleged complaint from the Applicant who is the neighbour of the

Respondent No.1 regarding toxic gases and pollution causing air pollution

and serious health hazards and breathing problem. The Respondent No.4

therein caused a visit to the office of the Respondent No.1 on 26/08/2019.

The Respondent No.1 on the basis of the said alleged complaint, issued

proposed directions to the Respondent No.1 on 26/08/2019. The

Respondent No.1 in the said directions stated that the Respondent No.1 is

operating the unit without a consent and also stated that the Respondent

No.1 has not installed air pollution control systems. The Respondent No.1

submits that till date the Respondent No.4 has not provided copies of the

Complaint of the Applicant and the visit note to the Respondent No.1. It is

only after appearing in the present case that the copies were provided.

4. The Respondent No.1 submits that the Respondent No.1 in accordance to

the Proposed Directions, addressed a detailed reply to the Respondent

No.4 vide its reply-letter dated 28/08/2019, wherein, it is pointed out that,

the Respondent No.1 falls within the emergency work of tyre retarding,

and thus, is exempted from the consent regime of the notification dated

29/06/2016, issued by the Respondent No.1. Thus, the Respondent No.1 is

not required to obtain the Consent from the Respondent No.1. A copy of

the reply dated 28/08/2019 is annexed hereto and marked as

ANNEXURE-R-2. A copy of the notification dated 29/06/2016 is annexed

hereto and marked as ANNEXURE- R-3.

5. The Respondent No.1 states that there was no further communication from

the Respondent No.1 on the reply submitted by the Respondent No.1
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herein. The Respondent No.1 submits that the Respondent No.1 did not 

pay any adherence to the response of the Respondent No.1 and proceeded 

to issue Order dated 09/12/2019 directing closure of operations on the 

basis of the visit report. The Respondent No.1 herein did not grant any 

opportunity of hearing to the Respondent No.1 herein as mandated under 

Rule 34 of the Water (Prevention and Control of Pollution) Rules, 1975. 

The Respondent No.1 has proceeded to issue the order of closure without 

considering its own notification dated 29/06/2016.  

6. The Respondent No.1 submits that, the Respondent No.1 on the basis of

the advice received from his lawyer, proceeded to file a Suit on

20/12/2019 for declaration and permanent injunction before the Civil

Judge, Junior Division at Pune bearing RCS No.2242 of 2019, challenging

the order dated 09/12/2019. The Respondent No.1 in the said suit stated

that, the Applicant has adjoining property to the property, she has personal

issues with the Respondent No.1. The Applicant is putting pressure by

using her position of defence services, making attempts to close the

business of the Respondent No.1. The Respondent No.1 has never evaded

the norms of pollution. However, on complaint of the Applicant, the

Respondent No.4 sent notice for closure of business of the Respondent

No.1. The Respondent No.1 craves leave to refer to and rely upon the

plaint at the time of hearing of the Original Application.

7. The Respondent No.4 herein filed its reply and raised preliminary

objection that the present suit is not maintainable before the Hon’ble Court

of Civil Jurisdiction and filed an application under Order 7 Rule 11 of the

Code of Civil Procedure, 1908. The Respondent No.4 stated that the Civil

Court did not have jurisdiction to try and entertain the said suit and hence

the same ought to be rejected. The learned Judge of the Civil Court on the

basis of pleadings proceeded to allow the said Application of the

Respondent No.4 herein and was pleased to reject the plaint of the

Respondent No.1, on the ground that it does not have the jurisdiction.
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8. The Respondent No.1 thereafter, proceeded to file an Appeal before this

Hon’ble Tribunal challenging the order of closure dated 9/12/2019 issued

by the Respondent No.1 herein. The Respondent No.1 submits that the

Respondent No.1 after filing of the Appeal before this Hon’ble Tribunal

learnt that the said Appeal was also not maintainable on account of the

Judgment of the Hon’ble Supreme Court passed in the case of TNPCB vs

M/s.Sterlite Industries reported in 2019-19-SCC-479. The said Appeal is

under defects and the Respondent No.1 does not intend to pursue the said

Appeal and has made appropriate arrangements to not press the same. A

copy of the acknowledgement of filing of the Appeal before the National

Green Tribunal is annexed hereto and marked as ANNEXURE – R-4.

9. Further the Respondent No.4 has issued a letter dated 16/03/2021 to the

Collector, Pune requesting to issue conditional order for removal of

nuisance u/s 133 of Criminal Procedure Code against the Respondent

No.1. Thereafter the Respondent No.2 has directed the police authorities to

act upon the same vide its order dated 30/06/2021. It is submitted that the

PMRDA has issued a letter dated 25/04/2017 stating Gat No.157 comes

under Industrial Area and as stated above the Respondent No.1 is

operating for years together in the said place and having a valid Shop Act

Licence renewed on 24.05.2019. It is also pertinent to mention herein that

there are other factories as well located in the surrounding areas such as a

Transport Company wherein trucks commute day in day out and food

allied industries. The largest garbage processing plant in the Pune City is

also located in the same area. Also, there is a Railway Cement go down in

the same zone. A copy of PMRDA Letter dated 25/04/2017 is annexed

hereto and marked as ANNEXURE – R-5.

10. The Respondent No.1 submits that the Respondent No.1 has received

incorrect advice time and again and has not been successful in approaching

the appropriate authority for redressal of its grievance. The Respondent

No.1 has approached the wrong forum time and again and that shall not be

construed that the Respondent No.1 has not exhausted the legal remedy in
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accordance with the law. The Respondent No.1 has not been given due 

opportunity of being heard. The electricity connection The Respondent 

No.1 in view of these facts, now has approached this Hon’ble Court on the 

ground that, the Respondent No.1’s unit does not fall within the Consent 

regime of the Respondent No.1. The Respondent No.1 thus, approached 

the Hon’ble High Court of Judicature at Bombay by way of filing the Writ 

Petition No.3516 of 2021, under articles 226 and 227 of the Constitution of 

India challenging the order dated 9/12/2019 passed by the Respondent 

No.4 and the subsequent directions issued by the Respondent No.2 dated 

30.06.2021. The same is pending adjudication. 

11. The Respondent No.1 submits that the action of the Respondent No.4 is

totally illegal and without application of mind. It violates all principles of

natural justice. The Respondent No.1 has lost on huge business on account

of the illegal action on the part of the Respondent No.4. The Respondent

No,4 has been made to run from pillar to post. The illegalities of the

Respondent No.4 are as under: -

(a) The Respondent No.1 has not been granted any hearing in pursuance to

the order of closure issued on 9/12/2019, as mandated under Rule 34 of 

the Water (Prevention and Control of Pollution) Rules, 1974. 

(b) The Respondent No.4 has completely ignored the reply filed by the 

Respondent No.4 dated 28/08/2019.  

(c) The Respondent No.1 falls under the emergency work of tyre 

retreading category, and thus, is exempted from the consent raising of 

the notification dated 29/06/2016, therefore, there is no need for the 

Respondent No.1 to obtain such consent. This aspect has not been 

examined by the Respondent No.4 at all. Infact the Respondent No.4 in 

the order of closure dated 09/12/2019 mentions that the Respondent 

No.4 applied for Consent to Establish. The Respondent No.4 never 

applied for Consent to Establish as it was exempted. The Respondent 

No.1 has less than 10 tyres a day for remoulding and retreading work. 
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(d) In order to bring a trade or occupation within the purview of Section 

133 CrPC, it must be shown that the interference brought about by the 

trade or occupation of the Respondent No.1 to the public comfort is 

considerable and injuriously affecting a large section of the public i.e. 

a community and not to residents of a particular house and as the 

Respondent No.4 has failed to prove injury to the health and physical 

comfort of the community at large in the instant case, the letters issued 

by the Respondent No.4 dated 16.06.2021 and Collector dated 

30.06.2021 are bad in law. 

(e) On account of the illegal action on the part of the Respondent No.4, 

Mr.Divakaran Damodaran has suffered paralysis attack and his 

medical condition is very serious. On account of his livelihood coming 

to standstill it is very difficult for them to survive on day to day basis. 

Copies of the medical reports are annexed hereto and marked as 

ANNEXURE – R-6. 

12. The Respondent No.1 submits that the entire dispute could have been

concluded had the Respondent No.4 applied its mind and granted a hearing

to the Respondent No.4. The Respondent No.1 is even today willing to

make a representation before the Respondent No.4 and point out that the

Consent is not required to carry out the operations. The statutory powers

have not been legally exercised by the Respondent No.4 and purely under

the pressure of the Applicant has proceeded illegally. It is thus prayed

before this Hon’ble Tribunal, that the present Original Application may

kindly be dismissed and the Respondent No.4 may kindly be directed to

consider the representation of the Respondent No.1.

PUNE 

DATED – 01/10/2021         ADVOCATE FOR THE RESPONDENT NO.1
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